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TO  THE  MEMBERS  OF  THE  HOUSE  OF  REPRESENTA¬ 
TIVES: 


I 


A  House  resolution  of  December  1,  1931,  directs  the  Legis¬ 
lative  Reference  Bureau  to  file  for  the  use  of  the  Members  of 
the  House  of  Representatives  and  its  committees,  a  legal  brief  on 
‘‘THE  SCOPE  OF  THE  LEGISLATIVE  POWER  OF  THE 
GENERAL  ASSEMBLY  WHEN  CONVENED  IN  SPECIAL 
SESSION,  PURSUANT  TO  THE  PROCLAMATION  OF  THE 
GOVERNOR.”  Such  a  brief  is  herewith  submitted. 

Presumably  the  brief  is  desired  to  ascertain  the  scope  of  the 
legislative  power  at  the  special  session  now  pending.  The  proc¬ 
lamation  of  the  Governor,  issued  October  31,  1931,  and  the 
supplement  thereto  of  November  9,  1931,  have  therefore  been 
used  as  the  basis  upon  which  the  brief  has  been  developed.  So 
far  as  possible,  all  argument  and  expressions  of  opinion  have 
been  avoided.  Necessarily  a  number  of  questions  have  been 
raised  in  order  that  the  principles  of  law  found  in  the  cases 
may  be  more  readily  applied  to  the  present  proclamation. 

The  Constitution  of  Pennsylvania,  Section  25,  Article  III, 
provides  that: 


“When  the  General  Assembly  shall  be  convened  in  special 
session,  there  shall  be  no  legislation  upon  subjects  other  than 
those  designated  in  the  proclamation  of  the  Governor  call¬ 
ing  such  session.” 


It  is  apparent  from  this  section  that  all  legislation  enacted 

at  a  special  session  must  be  on  the  subject  or  subjects  contained 

in  the  Governor’s  proclamation.  This  is  the  effect  which  has 

been  given  to  such  sections  in  this  and  other  states  in  many  cases. 

The  only  possible  question  involved  is  the  construction  of  the 

word  “subject”  as  used  in  the  Constitution.  In  determining  the 

meaning  of  this  word,  we  are  aided  by  many  cases,  in  this  and 

other  states,  which  have  construed  acts  of  Assembly  passed  at 

special  sessions  under  similar  constitutional  clauses,  and  in 

which  the  courts  have  announced  certain  rules  of  law  by  which 

the  validitv  of  such  acts  are  tested. 

%> 

In  determining  whether  any  given  act  passed  at  a  special 
session  is  germane  to  the  subject  stated  in  the  call  of  the  Gover¬ 
nor,  his  entire  proclamation  must  be  considered  and  construed. 
This  principle  is  fundamental  and  is  announced  in  the  following 
cases:  State  v.  Woolen,  128  Tenn.  456;  Parsons  v.  People,  32 
Colo.  221,  76  Pac.  666;  Carroll  v.  Wright,  131  Ga.  728,  62  S.  E. 
260. 

On  October  31,  1931,  the  Governor  issued  a  proclamation 
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calling  the  General  Assembly  to  convene  in  special  session  on 
November  9th,  1931,  at  9  P.  M.  This  proclamation  will  not  be 
quoted,  since  it  appears  at  length  in  the  Legislative  Journal 
and  in  printed  copies  which  were  issued  by  the  Governor.  At 
10  A.  M.  on  November  9th,  the  same  day  on  which  the  General 
Assembly  was  to  convene,  but  prior  to  the  actual  meeting,  the 
Governor  issued  a  supplemental  proclamation.  The  original 
proclamation  contains  5  Whereas  clauses  in  a  preamble,  followed 
by  a  paragraph  wherein  the  Governor  evidences  the  exercise  of 
his  constitutional  power  to  convene  the  General  Assembly.  This 
paragraph  concludes  with  the  phrase  “to  consider  legislation 
upon  the  following  subjects.”  The  proclamation  then  follows 
with  15  numbered  paragraphs,  In  the  supplemental  proclama¬ 
tion,  the  Governor,  in  a  preamble,  refers  to  the  extraordinary 
session,  and  says : 

“I  #  *  *  do  hereby  designate  the  following  additional 
subjects  for  the  consideration  of  the  General  Assembly,” 

and  this  phrase  is  followed  by  4  numbered  paragraphs. 

The  proclamation  and  supplement  announce  that  the  15  and 
4  numbered  paragraphs  contain  the  subjects  to  be  considered 
for  legislation.  But  as  noted  above,  the  whole  instrument — in 
this  case,  the  proclamation  and  supplement — is  to  be  construed 
like  anv  other  written  instrument  in  order  to  ascertain  the 
subject  or  subjects. 

An  analysis  of  the  proclamation  and  supplement  is  first  neces¬ 
sary  so  that  the  principles  of  law  set  forth  at  the  end  of  this  brief 
may  be  applied  to  it. 

The  Whereas  clauses  of  the  proclamation  emphasize:  (1)  the 
duty  of  the  Commonwealth  to  safeguard  the  people;  (2)  the 
object  of  government  to  secure  life,  liberty  and  happiness;  (3) 
the  right  to  work  for  a  living;  (4)  the  danger  to  the  welfare  of 
the  people  by  reason  of  unemployment,  which  has  deprived  one- 
quarter  of  the  workers  of  the  State  of  the  opportunity  to  earn  a 
living,  and  conclude  with  the  thought  that  this  fact  constitutes 
a  binding  obligation  to  act  upon  every  unit  of  government.  Does 
this  preamble  speak  of  the  emergency  caused  by  present  condi¬ 
tions  of  unemployment  in  the  Commonwealth? 

The  first  numbered  paragraph  in  the  proclamation  relates  to 
the  creation  of  a  State  Commission  on  Unemployment  Relief, 
which  is  to  solicit  and  disburse  contributions  for  unemployment 
relief,  cooperate  with  municipal  districts  in  affording  relief  to 
the  unemployed  and  their  families,  and  approve  and  disapprove 
plans  for  unemployment  relief.  Paragraph  No.  2  provides  for 
authority  to  municipalities  to  negotiate  emergency  loans  for 
unemployment  relief.  Paragraph  No.  3  suggests  a  constitutional 
amendment  to  authorize  the  repayment  with  interest  of  all  sums 
contributed  to  the  State  Commission  on  Unemployment  Relief, 
and  one-lialf  of  the  amount  borrowed  by  municipalities  for  un¬ 
employment  relief.  Paragraph  No.  5  would  authorize  municipal- 
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ities  to  levy  taxes  and  to  expend  money  for  unemployment 
relief.  Paragraph  No.  6  relates  to  the  postponement  of  tax  sales 
during  periods  of  economic  depression  and  unemployment  inci¬ 
dent  thereto.  Paragraph  No.  8  requests  an  amendment  to  the 
General  Appropriation  Law  of  1931  to  enable  agencies  of  the 
State  to  undertake  additional  projects  to  give  work  to  the  unem¬ 
ployed.  This  paragraph  is  modified  by  Paragraph  No.  4  of  the 
supplement  so  as  to  enable  additional  projects  to  be  undertaken 
which  will  give  work  to  the  unemployed  and  enable  newly  im¬ 
posed  taxes  to  be  collected.  In  Paragraphs  Nos.  12,  14  and  15  of 
the  original  proclamation,  the  imposition  of  taxes  on  gasoline, 
cigarettes  and  bill-boards  is  requested,  and  in  still  other  para¬ 
graphs,  appropriations  to  departments,  hospitals  and  the  State 
Veterans’  Commission  are  called  for. 

The  Governor  in  his  address  to  the  General  Assembly  said 
(Legislative  Journal,  page  31)  : 

“In  announcing  the  extra  session,  I  gave  notice  that  it 
would  he  confined  to  unemployment  relief  ( and  nothing 
else ’ ;  and  this  notice  has  heen  stridily  followed  in  the  call. 
Very  many  demands  were  made  to  include  miscellaneous 
subjects,  whose  alleged  connection  with  unemployment 
relief  could  be  argued  with  more  or  less  plausibility.  After 
full  consideration,  I  have  been  obliged  to  leave  them  out. 
Nothing  has  been  included  in  the  call  which  does  not  bear 
directly  upon  the  problem  before  us.  To  admit  other 
matters,  however  desirable  in  themselves,  would  have  ex¬ 
tended  the  session  indefinitely  and  correspondingly  delayed 
relief.” 

Keeping  in  mind  the  rule  of  construction  before  referred  to, 
the  question  raised  by  this  analysis  and  the  address  of  the 
Governor,  is  whether  the  19  paragraphs  in  the  proclamation  and 
supplement  constitute  19  separate  subjects  of  legislation,  or 
whether  there  is  a  unity  of  purpose  and  a  single  subject  which 
pervades  the  entire  proclamation  and  supplement. 

Reference  to  other  calls  to  ascertain  the  subjects  contained 
therein  may  cast  some  light  on  this  question.  In  1906,  Governor 
Pennypacker  issued  a  proclamation  setting  forth  7  subjects  and 
a  supplement  setting  forth  4  subjects.  These  were  as  follows: 
(1)  the  uniting  of  contiguous  cities;  (2)  an  increase  on  the 
interest  paid  by  State  depositaries;  (3)  the  apportionment  of 
the  State  into  Senatorial  and  Representative  districts;  (4)  the 
personal  registration  of  voters;  (5)  the  government  of  cities  of 
the  first  class;  (6)  a  designation  of  the  amount  to  be  expended 
in  the  erection  of  county  bridges;  (7)  the  abolishment  of  fees  in 
the  office  of  the  Secretary  of  the  Commonwealth  and  Insurance 
Commissioner;  (8)  a  revision  of  the  Primary  Election  Laws; 
(9)  the  establishment  of  a  civil  service  system  for  the  Common¬ 
wealth;  (10)  the  prevention  of  corrupt  election  practices;  (11) 


a  further  call  for  legislation  relating  to  the  uniting  of  contiguous 
cities. 

While  several  of  these  subjects  related  to  elections,  it  is  at 
once  apparent  that  there  was  in  Governor  Pennypacker  *s  proc¬ 
lamation  ancl  supplement  no  unity  of  purpose  and  subject,  nor 
does  it  contain  any  preamble  which  discloses  any  such  single 
emergency  and  unity  of  subject.  The  call  and  supplement  were 
on  a  variety  of  subjects. 

In  1926  the  call  of  Governor  Pinehot  followed  that  of  Gover¬ 
nor  Pennypacker  of  1906.  in  that  it  contained  no  preamble 
evidencing  a  single  emergency.  The  subjects  therein  were  as 
follows:  (1)  a  revision  of  the  election  laws;  (2)  regulation  of 
the  production  and  distribution  of  anthracite  coal;  (3)  a  revision 
of  the  banking  laws;  (4)  enforcement  of  the  Eighteenth  Amend¬ 
ment;  (5)  additional  legislation  to  facilitate  collection  of  the 
gasoline  tax;  (6)  the  adjustment  of  differences  between  Xew 
Jersey  and  Pennsylvania  delaying  the  completion  of  the  Phii- 
adelphia-Camden  bridge;  (7)  giant  power;  (8)  a  compact  with 
the  states  of  Xew  York  and  Xew  Jersey  with  respect  to  the 
flow  of  the  Delaware  River. 

Here  again  the  various  subjects  cannot  be  brought  together 
under  one  general  purpose  and  subject.  In  practically  every 
paragraph  in  each  of  these  calls,  a  subject  was  listed  which  was 
distinctly  separate.  Xot  a  single  but  a  number  of  emergencies 
influenced  the  Governor  in  exercising  his  extraordinary  powers. 

The  following  are  some  of  the  paragraphs  set  forth  in  the 
Governor’s  proclamation  and  supplement,  which  are  alleged  to 
set  forth  subjects  of  legislation: 

“1.  The  creation  of  a  State  Commission  on  Unemploy¬ 
ment  Relief  with  power  to  solicit,  accept,  and  disburse  con¬ 
tributions  for  unemployment  relief,  issue  receipts  for  cash 
contributions,  cooperate  with  counties,  cities,  boroughs, 
townships  and  poor  districts  in  affording  relief  to  the  un¬ 
employed  and  their  families,  approve  or  disapprove  plans 
for  unemployment  relief  presented  by  counties,  cities, 
boroughs,  townships,  and  poor  districts  and  perform  such 
other  duties  as  are  incidental  to  the  foregoing  powers.” 

“8.  Supplementing  and  amending  the  1931  General 
Appropriation  Act  by  increasing  or  modifying  appropria¬ 
tions  to  the  Governor  and  the  several  departments,  boards, 
and  commissions  of  the  State  Government,  to  enable  them 
by  undertaking  additional  projects  to  give  work  to  the 
unemployed,  and  also  to  enable  public  schools  in  certain 
districts  to  remain  open.” 

‘‘12.  An  emergency  tax  on  gasoline  at  the  rate  of  two 
cents  ($.02)  per  gallon  for  two  (2)  years,  the  proceeds  to 
be  payable  into  the  Motor  License  Fund.” 


“1.  An  appropriation  to  the  Department  of  Welfare 
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in  tlie  amount  of  two  million  dollars  ($2,000,000)  for  the 
care  and  treatment  in  non-sectarian  hospitals  of  indigent 
sick  and  injured  persons.  ” 

The  general  rule  of  construction  has  been  stated,  an  analysis 
of  the  Governor’s  proclamation  and  supplement  has  been  macle,^ 
the  subjects  of  legislation  in  other  proclamations  have  been  set 
forth,  and  quotations  have  been  given  from  the  subjects  as¬ 
signed  in  the  present  call.  The  main  question  for  decision  by 
the  General  Assembly  may  now  be  stated  as  follows : 

“Are  the  19  paragraphs  in  the  proclamation  and  sup¬ 
plement  19  separate  subjects  of  legislation  within  the  mean¬ 
ing  of  the  Constitution ;  or  can  the  General  Assembly  by  a 
construction  of  the  proclamation  as  a  whole,  ascertain  a 
general  subject  or  subjects  of  legislation  which  pervade 
the  entire  proclamation,  and  consider  the  19  paragraphs 
as  details  relating  to  the  general  subject  or  subjects,  and 
representing  the  Governor’s  views  of  the  kind  of  legisla¬ 
tion  which  should  be  enacted  on  such  general  subject  or 
sub  j  ects  ?  ’  ’ 

The  answer  to  this  question  is  to  be  found  by  applying  the 
principles  which  are  established  by  the  cases  which  will  now  be 
reviewed. 

In  Brown  v.  State,  32  Tex.  Cr.  R.  119,  it  was  said  with  respect 
to  the  call  of  an  extraordinary  session  in  Texas,  the  Constitu¬ 
tion  of  which  state  contains  a  limitation  on  legislation  similar 
to  ours,  that: 

“It  was  not  necessary,  nor  would  it  have  been  proper  for 
the  Governor  in  his  proclamation,  to  have  suggested  in  de¬ 
tail  the  legislation  desired.  It  was  for  the  Legislative  to 
determine  what  the  legislation  should  be/’ 

In  Cooley’s  work  on  Constitutional  Limitations,  Volume  1, 
page  325,  after  first  announcing  the  board  principle  that  the 
powers  of  a  Legislature  when  convened  in  special  session  are 
those  which  it  has  at  any  regular  session,  the  author  says 
that: 

“An  exception  to  this  statement  exists  in  those  states 
where,  by  the  express  terms  of  the  Constitution,  it  is  pro¬ 
vided  that  when  convened  in  extra  session  the  Legislature 
shall  consider  no  subject  except  that  for  which  they  were 
specially  called  together,  or  which  may  have  been  submitted 
to  them  by  the  special  message  of  the  Governor.  Such  a 
requirement  is  mandatory,  and  limits  the  power  of  the 
Legislature  to  the  enactment  of  such  laws  as  relate  to  the 
special  statement  in  the  Governor’s  proclamation  or  mes¬ 
sage.  But  the  limitation  should  be  strictly  construed,  and 
should  not  be  given  effect  as  against  the  general  power  of 
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the  Legislature,  unless  it  clearly  inhibits  the  act  in  ques¬ 
tion.’  ’ 

This  authority  approaches  the  matter  from  a  different  view¬ 
point,  not  whether  the  legislation  under  consideration  was 
included  in  the  call, — that  is,  particularly  .specified,  in  the  call— 
but  whether  the  call  prohibits  it.  If  legislation  is  not  within 
the  19  specifications,  but  on  the  general  subject  of  unemployment 
relief,  is  it  prohibited? 

In  People  v.  Dist.  Ct.,  23  Colo.  150,  46  Pac.  681,  the  call  was 
“To  enact  that  the  law  in  relation  to  elections,  known  as  the 
‘Australian  Ballot  Law,’  etc.,  be  amended  so  as. to  provide.” 
This  was  followed  by  paragraphs  designating  in  detail  the 
amendments  which  the  Executive  desired  the  Legislature  to 
make.  The  court  said : 

“The  Governor,  by  specially  designating  in  his  proclama¬ 
tion  convening  the  General  Assembly,  as  one  of  the  subjects 
of  legislation,  the  law  in  relation  to  elections,  etc.,  in  this 
State,  known  as  the  Australian  ballot  law,  for  amendment, 
must  be  held  to  have  submitted  the  whole  subject  matter  of 
such  act  for  legislative  action  thereon.  He  had  no  more 
authority  to  go  farther  than  this,  and  specify  the  particular 
character  of  the  amendments ,  that  were  to  be  voted  upon, 
than  he  woidcl  have  had  to  have  prepared  the  bills,  and 
attached  them  to  his  call,  and  directed  the  Legislature  to 
have  passed  or  rejected  the  same  without  amendment.  Such 
specific  instructions  can,  at  best,  be  regarded  as  advisory 
only,  and  not  as  limiting  the  character  of  legislation  that 
might  be  had  upon  the  general  subject  of  the  Australian 
ballot  law.” 

A  pointed  discussion  on  the  question  of  details  in  executive 
calls  is  contained  in  the  case  of  In  Be  Governor’s  Proclamation, 
19  Colo.  333,  as  follows: 

“From  the  reading  of  section  9  its  meaning  seems  plain; 
it  consists  of  ordinary  language ;  its  terms  are  not  unlike 
those  of  other  state  constitutions  upon  the  same  subject; 
but  the  proclamation  under  consideration  is  somewhat  ex¬ 
traordinary  for  its  minuteness  of  detail.  Hence,  the  task 
of  construing  and  applying  the  constitutional  provision  to 
the  terms  of  the  proclamation  is  attended  with  some  diffi- 
cultv. 

“If  we  construe  the  language  of  section  9  with  the  view 
to  sustain  the  largest  measure  of  executive  control  over 
legislative  power,  we  reach  a  certain  conclusion ;  if  we  con¬ 
strue  the  language  with  the  view  to  protect  legislative 
power  against  undue  executive  control,  Ave  reach  a  con¬ 
clusion  quite  different. 

“In  a  free  representative  go\rernment  like  ours — a 
gOATernment  of  distributed  and  balanced  poAvers — the  equal- 
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ity  of  the  different  departments  of  government,  and  the 
supremacy  of  each  department  in  its  appropriate  sphere, 
are  cardinal  principles,  and  must  be  maintained  except  in 
those  instances  where  the  constitution  expressly  authorizes* 
a  departure  from  them.  Thus,  a  conservative  construction 
of  section  9  is  required ;  in  this  matter,  truth  lies  between 
the  extremes,  and  the  middle  of  the  road  is  the  path  of 
safety.  * 

“The  governor  is  required  to  state  in  his  proclamation 
the  purpose  for  which  the  legislature  is  to  assemble  in 
special  session;  and  it  is  provided  that  at  such  session  no 
business  shall  be  transacted  other  than  that  specially  named 
in  the  proclamation.  The  governor  is  thus  invested  with 
extraordinary  powers ;  he  alone  is  to  determine  when  there 
is  an  extraordinary  occasion  for  convening  the  legislature; 
and  he  alone  is  to  designate  the  business  which  the  legisla¬ 
ture  is  to  transact  when  thus  convened.  Thus  far,  there 
can  be  no  question  as  to  the  meaning  of  section  9.  Biot  must 
we  go  further,  ancl  hold  that  the  governor  may  prescribe 
the  particular  way  and  the  manner  in  which  the  business 
he  has  designated  shall  be  transacted  in  all  its  details? 
If  the  session  be  called  for  legislative  purposes  may  the 
governor  draft  the  bills,  append  them  to  his  proclamation, 
and  require  the  legislature  to  pass  them  as  prepared  by 
himself,  or  not  legislate  at'  all?  In  a  certain  contingency 
the  general  assembly  may  be  convened  in  special  session  for 
the  purpose  of  electing  a  United  States  Senator.  Will  it 
be  contended  that  the  person  to  be  elected  may  be  specially 
named  in  the  proclamation,  and  that  no  other  person  than 
the  one  thus  named  can  be  elected  at  such  special  session? 
It  is  manifest  that  such  a  construction  would  be  to  destroy 
legislative  independence  and  convert  members  of  the  two 
houses  into  mere  instruments  to  register  and  ratify  the 
executive  will — that  is,  to  do  the  bidding  of  the  governor, 
or  not  act  at  all. 

“It  is  true,  section  9  requires  that  the  business  to  be 
transacted  at  the  special  session  shall  be  specially  named ; 
but  it  does  not  require  that  such  business  shall  be  definitely 
and  particularly  prescribed  in  all  its  details  by  executive 
proclamation.  Legislative  judgment  and  discretion  as  to 
the  transaction  of  the  business  specially  named  are  cer¬ 
tainly  not  inhibited  at  special  sessions.  The  legislature 
cannot  go  beyond  the  limits  of  the  business  specially  named 
in  the  proclamation ;  nor  can  it  legislate  upon  business  not 
named  in  the  proclamation ;  but  within  the  limits  of  such 
business  it  may  act  freely,  in  whole  or  in  part ,  or  not  at  all, 
as  may  be  deemed  expedient  according  to  its  own  judg¬ 
ment.  The  legislature  must  clo  this  much,  or  the  right  of 
legislating  by  the  representatives  of  a  free  people  at  a  spe¬ 
cial  session  is  destroyed,  and  all  our  ideas  of  such  right  are 
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rendered  obsolete.  Baldwin  v.  The  State,  21  Tex.  Ct.  of 
Apps.  591 ;  Jones  v.  Theall,  3  Nev.  233 ;  City  of  St,  Louis  v. 
Withaus,  17  Mo.  App.  247,  affirmed  by  supreme  court,  90 
Mo.  646;  State  v.  Shores,  7  S.  E.  Rep.  (W.  Va.)  413;  Wells 
v.  Mo.  Pac.  Ry.  Co.,  19  S.  W.  Rep.  (Mo.)  530.” 

This  opinion  stresses  the  independence  of  the  Legislature; 
that  this  body  during  a  special  session  is  not  a  mere  instrument 
to  register  and  ratify  the  will  of  the  Governor ;  that  the  Gover¬ 
nor,  after  designating  the  general  business  of  a  special  session, 
may  not  specify  the  particular  way  and  manner  in  which  the 
business  shall  be  transacted,  but  that  within  the  limits  of  such 
business,  the  Legislature  may  act  freely  according  to  its  own 
judgment. 

In  the  case  of  Baldwin  v.  State,  21  Tex.  App.  591,  the  court 
had  before  it  the  constitutionality  of  a  law  passed  at  a  special 
session,  under  the  Governor’s  proclamation,  which  was  as  fol¬ 
lows  : 

“To  reduce  the  taxes,  both  ad  valorem  and  occupation, 
so  far  as  it  may  be  found  consistent  with  the  support  of 
an  efficient  State  government.” 

Under  this  call  the  Legislature  imposed  a  tax  on  occupations 
which  was  held  constitutional.  The  court  in  construing  this  call, 
said : 

“One  of  the  purposes  of  convening  a  legislature  in 
special  session  is  stated  in  said  proclamation  to  be  (the 
clause  above  quoted).  This ,  it  seems  to  us,  embraces  the 
whole  subject  of  taxation,  and  authorizes  any  and  all  legis¬ 
lation  upon  that  subject  as  may  be  deemed  necessary  by 
the  Legislature.  To  so  legislate  as  to  reduce  the  taxes,  and 
at  the  same  time  provide  for  the  support  of  an  efficient 
State  government,  in  our  opinion,  includes  the  power  to 
levy  taxes  upon  property  and  occupations  not  before  taxed. 
It  might  be  wholly  impracticable  to  accomplish  a  reduction 
of  taxes  and  at  the  same  time  maintain  the  State  govern¬ 
ment,  without  the  exercise  of  such  power.  All  the  Gover¬ 
nor  could  properly  do  was  done.  He  called  the  attention 
of  the  Legislature  to  the  subject  upon  which,  in  his  opinion, 
legislation  was  desired.  That  subject  was  taxation.  It 
was  not  necessary,  nor  would  it  have  been  proper  for 
him,  in  his  proclamation,  to  have  suggested  in  detail  the 
legislation  desired.  It  was  for  the  Legislature  to  deter¬ 
mine  what  the  legislation  should  be.  Legislative  power, 
except  where  the  constitution  has  imposed  limits  upon  it, 
is  practically  absolute.  And  where  limitations  upon  it  are 
imposed,  they  are  to  be  strictly  construed,  and  are  not  to 
be  given  effect  as  against  the  general  power  of  the  Legisla¬ 
ture,  unless  such  limitations  clearly  inhibit  the  act  in  ques¬ 
tion.” 
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The  Governor  deems  it  necessary  to  raise  additional  reve¬ 
nues  by  taxation  in  order  that  moneys  may  be  appropriated. 
He  specifies  the  kind  of  taxes  which  shall  be  imposed,  in  one 
case  the  rate  of  the  tax,  in  certain  cases  what  the  amount  of 
the  appropriations  shall  be,  and  to  whom  they  shall  be  ap¬ 
propriated  for  expenditure.  Are  these  subjects  or  details? 

In  the  case  of  Long  v.  State,  58  Tex.  Cr.  209,  127  S.  W.  208, 
the  court  considering  a  call  relating  to  court  procedure,  said 
with  reference  to  such  a  call,  that  it 

‘‘lias  reference  to  all  rules  or  laws  governing  the  operation 
of  courts,  and  includes  those  laws  regulating  the  times  with¬ 
in  which  such  sessions  of  courts  may  be  held  for  the  trans¬ 
action  of  business.” 

In  Tennessee,  in  the  case  of  Devereaux  v.  City  of  Browns¬ 
ville,  29  Fed.  Rep.  742,  the  court  distinguishes  the  powers  of  the 
Chief  Executive  and  the  Legislature  when  it  is  convened  in 
special  session: 

“A  question  was  made  at  the  bar  whether  this  last  act 
of  the  extra  session  could  be  made  to  fall  within  the  terms 
of  the  Governor’s  call  for  an  extra  session,  as  otherwise 
it  would  be  unconstitutional:  Const.  Tenn.  1870,  art.  3, 
Sec.  9.  We  think  it  does.  It  was  not  the  intention  to  re¬ 
quire  the  governor  to  define  with  precision,  as  to  details, 
the  subjects  of  legislation,  but  only  in  a  general  way,  by  his 
call  to  confine  the  business  to  particular  subjects:  Mitchell 
v.  Turnpike  Co.,  3  Humph.  455.  Too  great  latitude  of  con¬ 
struction  might,  undoubtedly,  abrogate  the  restriction  of 
the  constitution,  but,  on  the  other  hand,  a  too  rigid  require¬ 
ment  in  this  regard  would  disastrously  embarrass  the  execu¬ 
tive  and  the  legislature ;  since  the  former  could  never,  with 
accuracy,  foretell  what  the  legislative  mind  would  adopt  as 
pertinent  to  the  general  subject,  and  therefore  could  not 
specifically  define  the  provisions,  or  even  the  special  char¬ 
acter  of  the  forthcoming  legislation,  while  the  latter  could 
not  always,  if  ever,  determine  with  accuracy  what  might  or 
might  not  be  of  too  remote  affinity  with  the  call.  Besides 
it  would  be  conferring  on  the  governor,  legislative  powers 
never  contemplated  by  the  constitution,  to  permit  him  to 
restrict  the  legislature  as  to  the  details  or  character  of  its 
enactment.  We  think,  therefore,  notwithstanding  the  dis¬ 
crepancy  between  the  call  for  legislation  Go  enable  taxing 
districts,  to  compromise  their  old  debts,’  and  legislation 
repealing  former  grants  of  power  to  levy  taxes  to  pay  them, 
that  the  act  is  not,  in  this  regard,  unconstitutional.  ’  ’ 

In  the  case  of  State  v.  Woolen,  128  Tenn.  456,  37  Ann.  Cas. 
465  (1913)  (probably  the  leading  authority  in  the  country), 
the  cases  in  the  various  jurisdictions  to  that  time  are  analyzed. 
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Tlie  court,  after  reviewing*  the  facts,  announces  the  contention 
of  the  complainant  as  follows: 

“It  is  insisted  for  the  complainant  that,  while  article  3, 
section  9,  of  the  constitution,  requires  the  Governor's 
proclamation  for  convening  an  extraordinary  session  of  the 
legislature  to  ‘state  specifically  the  purposes  for  which  they 
are  to  convene ,’  and  provides  that  the  legislature  ‘shall  not 
enter  on  legislative  business  except  that  for  which  they 
were  specifically  called  together,’  yet  that  it  is  ‘perfectly 
well-settled  law  that  they  can  constitutionally  enact  any 
legislation  that  is  germane  to  the  general  purpose  stated 
in  the  proclamation ,  and  that  an  attempt  in  the  proclama¬ 
tion  to  abridge  this  power  is  absolutely  void,’ — citing 
People  ex  rel.  v.  Johnson,  23  Colo.  153,  46  Pac.  681 ;  Brown 
v.  State,  32  Tex.  Cr.  R.  119,  22  S.  W.  596-602 ;  Baker  v. 
Kaiser,  126  Fed.  321,  61  C.  C.  A.  303 ;  State  v.  Shores,  31 
W.  Ya.  491,  7  S.  E.  413,  13  Am.  St.  Rep.  879 ;  Stockard  v. 
Ried,  57  Tex.  Civ.  App.  126,  121  S.  W.  1144 ;  Mitchell  v. 
Turnpike  Co.,  3  Hump.  456,  (Tenn.)  ;  1  Southerland  on 
Statutory  Construction,  p.  112.” 

After  reviewing  each  of  the  above  cases  at  length,  the  court, 
on  page  487  of  State  v.  Woolen,  supra,  states  its  conclusions  as 
follows : 

“Comparing  these  cases,  we  see  no  substantial  difference 
in  the  constitutional  limitations  upon  legislative  power. 
They  all  provide  that  the  governor  may  confine  the  legisla¬ 
ture,  called  in  special  session,  to  such  subjects  as  he  may 
prescribe ,  which  limitations  he  may  make  operative,  in 
some  by  his  proclamation  alone,  in  others  by  a  special  mes¬ 
sage  or  messages  after  the  body  is  convened,  in  still  others 
by  both  means.  All  the  cases  agree  that,  while  the  gover¬ 
nor  may  so  limit  the  subject  of  legislation,  he  cannot  dic¬ 
tate  to  the  legislature  the  special  legislation  which  they 
shall  enact  on  those  subjects.  In  all  of  them  the  inquiry 
is  finally  reduced  to  the  ascertainment  of  the  subject  or 
subjects  embraced  in  the  call,  or  message,  determined  by 
an  analysis  and  construction  of  that  paper  as  in  the  case 
of  any  other  written  instrument ,  and  by  a  like  analysis 
and  construction  of  the  legislation  drawn  in  question  for 
the  purpose  of  deciding  whether  it  is  embraced  within  the 
call  or  message.  It  is  agreed  so  far  as  any  of  the  cases 
speak  on  the  matter,  and  this  view  is  undoubtedly  sound, 
that  the  presumption  is  always  in  favor  of  the  constitution¬ 
ality  of  an  act,  and  that  any  piece  of  legislation  so  under 
consideration  should  be  held  within  the  call,  if  it  can  be 
done  by  any  reasonable  construction.” 

This  case  emphasizes  the  point  made  in  the  fore  part  of  this 
brief  that  the  inquiry  is  finally  reduced  to  the  ascertainment 
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of  the  subject  embraced  in  the  call,  to  be  determined  by  a  con¬ 
struction  of  the  proclamation  as  in  the  case  of  any  other  written 
instrument. 

In  the  case  of  Ex  parte  Davis,  215  S.  W.  341,  the  legislature 
was  called  in  special  session 

“to  enact  a  law  to  prohibit  the  sale  of  intoxicating*  liquors 
within  ten  miles  of  an  army  camp,  to  prohibit  the  sale  of 
such  liquors  by  any  person  without  a  license,  and  to  punish 
violations  by  felony,  to  prohibit  the  sale  of  such  liquors  to 
any  person  in  uniform  or  enlisted  in  the  military  service.” 

In  a  subsequent  message,  the  Governor  said  he  had  limited 
his  call  even  though  many  people  advocated  State-wide  prohibi¬ 
tion.  The  Legislature  enacted  a  State-wide  prohibition  law. 
The  court  held  the  law  constitutional,  saying : 

“We  think  the  subject  submitted  by  the  Governor  was 
legislation  concerning  intoxicating  liquors,  and  that  the 
purpose  was  to  restrict  the  traffic  in  intoxicating  liquors 
and  render  them  inaccessible  to  the  many  soldiers  in  the 
state.  Legislation  upon  such  phases  of  the  subject  as,  in  the 
judgment  of  the  legislature,  were  appropriate  to  effectuate 
the  purpose  was  within  the  scope  of  the  proclamation.  The 
designation  by  the  governor  of  particular  laws  was  not 
binding  on  the  legislature.  It  was  but  suggestive  of  the 
views  of  the  Governor  relating  to  the  means  of  accomplish¬ 
ing  the  purpose  for  which  the  legislature  was  called  in 
special  session.  The  session  having  been  called  to  deal  with 
the  subject  embraced  in  his  message,  the  discretion  within 
the  scope  of  the  limits  of  the  constitution  was  with  the 
legislature  and  beyond  the  control  of  the  executive,  save 
in  his  exercise  of  the  power  to  veto.” 

Here  the  variance  between  the  subject  announced  in  the 
proclamation  and  the  legislation  enacted  is  shown.  The  court 
analyses  the  proclamation  to  discover  the  subject  and  the  pur¬ 
pose  or  results  to  be  accomplished. 

In  our  own  case,  Likins’  Petition,  223  Pa.  468,  Judge  Orlady, 
in  his  opinion,  which  was  affirmed  by  the  Supreme  Court  in  a 
per  curiam,  discusses  the  Governor’s  proclamation  of  1906  with 
respect  to  the  Corrupt  Practices  Act.  Judge  Orlady  says: 

The  purpose  was  that  the  legislators  thus  unusually 
summoned,  and  the  people  at  large,  should  be  advised  as  to 
the  general  character  of  legislation  that  could  or  might  be 
constitutionally  enacted  at  such  special  session.  Although 
a  Governor  who  has  desired  to  convene  a  special  session  of 
the  legislature  is  empowered  to  proclaim,  to  indicate,  to 
designate,  the  subjects  for  legislative  consideration  at  such 
session,  he  cannot  by  his  proclamation ,  any  more  than  he 
can  by  his  message  to  the  same  body  when  in  regular  ses- 
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sion,  prescribe  or  limit  the  manner  in  which,  or  the  extent 
to  which  the  legislature  mag  dispose  of  these  subjects,  which 
he  designates  in  his  proclamation  as  matters  for  legislative 
consideration.  He  may  by  his  proclamation  in  the  one  case, 
or  by  message  in  the  other,  suggest  the  lines  along  which, 
in  his  judgment,  the  lawmaking  body  could  most  wisely 
or  effectively  operate.  Such  recommendations  are  in  no 
wise  restrictive  of  the  legislative  power.  When,  therefore, 
the  Governor,  by  his  proclamation,  couched  in  such  lan¬ 
guage  as  he  may  select,  has  fairly  indicated  to  the  legisla¬ 
tors'"  and  the  public  a  general  subject  for  legislative  con¬ 
sideration,  the  legislature  in  special  session  may  lawfully 
deal  with  that  subject  as  fully  and  completely  as  at  a  regu¬ 
lar  session .” 

In  the  notes  to  the  case  of  Long  v.  State,  58  Tex.  Cr.  209,  the 
editor,  on  page  409  of  21  Ann.  Cas.,  sets  forth  the  general  rule 
as  follows : 

“It  has  been  held  that  the  Governor  in  his  proclamation 
calling  an  extra  session,  has  not  the  power  to  limit  the 
legislature  to  some  specific  subject  of  legislation,  but  that 
when  he  points  out  to  the  legislature  the  general  scope  of 
legislation,  he  has  exhausted  his  powers  and  the  legislative 
branch  may  then  proceed  to  legislate  upon  any  subject  re¬ 
lating  to  such  general  head:  Baker  v.  Kaiser,  126  Fed.  317, 
61  C.  C.  A.  303;  In  Re  Governor’s  Proclamation,  19  Colo. 
333,  35  Pac.  530;  Chicago,  etc.  R.  Co.  v.  Wolfe,  61  Neb. 
502,  86  N.  W.  441 ;  People  v.  Dist.  Ct.,  23  Colo.  150,  46  Pac. 
681.” 

One  case  which  is  seemingly  contrary  to  the  other  cases,  is 
that  of  Denver  R.  Co.  v.  Moss,  50  Colo.  282,  13  5  Pac.  696.  In 
this  case  it  appears  that  the  Governor’s  proclamation  conven¬ 
ing  the  General  Assembly,  declared  that  the  purpose  was  “to 
enact  any  and  all  legislation  relating  to  or  in  any  wise  affecting 
corporations,  both  foreign  and  domestic,  of  a  quasi-public  na¬ 
ture.”  The  court  said,  in  analyzing  this  subject,  that: 

“The  fundamental  defect  of  the  proclamation  is  that 
it  is  too  broad  and  not  specifically  confined.  It  permits 
of  any  and  every  kin^  of  legislation,  concerning  foreign 
and  domestic  corporations  of  a  quasi-public  nature,  in 
which  the  members  of  the  General  Assembly  may  carp  to 
engage.  It  leaves  the  legislature  to  determine  for  itself 
what  the  subject  matter  or  matters  of  legislation  shall  be, 
white,  by  the  direct  mandate  of  the  Constitution,  the  Gov¬ 
ernor,  and  none  other,  is'  svecificaV u  required  to  determine 
that  very  thing.  The  vice  in  paragraph  3  of  the  proc¬ 
lamation  is,  that  it  is  not  narrowed  to  the  naming  of 
some  particular  subject-matter  of  legislation.  No  subject 
of  special  legislation  having  been  named,  under  this  pro- 
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vision  of  the  proclamation,  no  legislation  whatever  was 
competent.  This  constitutional  provision  contemplates 
that  there  shall  first  exist  in  the  executive’s  mind  a  definite 
conception  of  a  public  emergency,  which  demands  an  ex¬ 
traordinary  session,  and  that  he  may  convene  the  General 
Assembly  for  action  upon  that  particular  subject-matter, 
to  be  specially  named.  If  it  be  competent  for  the  Gover¬ 
nor,  after  the  general  manner  attempted,  to  authorize  the 
General  Assembly  to  select  for  itself  the  subject-matter 
of  legislation  and  enact  laws  accordingly,  then  it  is  equally 
permissible  for  him,  in  his  proclamation,  to  say  that  the 
General  Assembly  is  called  in  special  session  ‘To  enact  any 
and  all  legislation  relating  to  or  in  any  wise  affecting  the 
qualified  voters  of  the  State,  or  the  taxpayers  of  the  State, 
or  the  citizens  of  the  State,  ’  and  thus  the  door  is 
opened  wide  for  general  legislation  at  a  special  ses¬ 
sion.  The  sole  difference  between  these  suggestions 
and  the  designation  which  the  Governor  did  make,  is 
one  of  degree;  there  is  absolutely  none  in  character  or 
kind.  If  the  Governor  may  empower  the  legislature,  in 
the  face  of  the  Constitution,  to  enact  any  and  all  legisla¬ 
tion  by  merely  pointing  out  the  person,  class  or  interest 
to  be  affected  thereby,  instead  of  specially  naming  the 
subject-matter  of  legislation,  then  the  constitutional  pro¬ 
vision  is  utterly  disregarded,  and  its  main  and  most  whole¬ 
some  and  salutary  purpose,  that  of  confining  legislation 
to  the  specific  subject-matter  concerning  which  an  emer¬ 
gency  is  believed  to  exist,  completely  nullified.” 

The  principle  announced  in  the  above  cases  appears  to  be 
distinguishable  from  those  announced  in  the  other  cases  re¬ 
viewed.  The  case  turned  on  the  point  that  the  proclamation 
failed  to  designate  any  subject  but  rather  a  scope  of  legisla¬ 
tion.  It  failed  to  disclose  any  emergency  or  reason  for  legis¬ 
lation,  and  c  id  not  even,  in  a  general  way,  announce  what 
the  legislature  was  to  do  with  the  corporation  laws.  In  this 
case  two  judges  dissented  from  the  conclusion  of  the  majority 
court,  which,  in  its  opinion,  set  forth  the  general  rule,  found 
in  other  cases,  as  follows : 

“It  is  true  that,  when  the  Governor  has  specifically 
named  the  subject-matter,  the  form,  scope  and  character 
of  legislation  is  wholly  within  the  discretion  of  the  Gen¬ 
eral  Assembly.” 

Another  case  seemingly  contrary,  but  readily  distinguishable, 
is  that  of  Sims  v.  Weldon,  165  Ark.  13.  In  this  case  the  Legis¬ 
lature  was  called  into  session  to  enact  an  income  tax.  It  en¬ 
acted  a  sales  tax  instead.  The  court  held  that  from  the  proc¬ 
lamation  the  only  thing  it  could  find  was  that  the  Governor 
had  an  income  tax  in  mind,  and  it  could  not  look  into  extrane¬ 
ous  matters  to  determine  the  real  purpose  in  the  Governor’s 


mind.  The  court  pointed  out  that  there  was  in  that  proc¬ 
lamation  no  whereas  clause,  and  that  no  intention  could  be 
drawn  from  the  instrument  of  an  existing*  emergency  which 
required  additional  revenues.  The  inference  is  that  if  the 
court  had  been  enabled  to  find  from  the  proclamation  that  the 
Governor  desired  additional  revenue,  a  sales  tax  would  have 
been  upheld.  In  this  case  there  was  a  dissent,  and  the  court 
cited  with  approval  the  dissenting  opinion  in  Jones  v.  State, 
154  Ark.  288,  which  stated : 

“that  the  provisions  of  the  Constitution  in  question  merely 
require  the  Governor  ‘to  confine  legislation  to  particular 
subjects,  and  not  to  restrict  the  details  springing  out  of 
the  subjects  enumerated  in  the  call.’  ” 


These  cases  reviewed  appear  to  establish  the  following  rules 
of  law  which  may  be  applied  by  the  General  Assembly  in  inter¬ 
preting  the  Governor’s  proclamation,  and  determining  the 
scope  of  its  legislative  powers : 

(1)  That  it  is  the  duty  of  the  Governor  to  proclaim,  indi¬ 
cate  and  designate  the  general  subjects  of  legislation  at  a 
special  session. 

(2)  That  the  Governor’s  power  is  exhausted  when  he  has 
proclaimed  the  general  subject,  and  that  details  prescribing 
the  kind  and  character  of  laws  to  be  enacted,  are  advisory 
onlv  to  the  General  Assemblv. 

(3)  That  the  General  Assembly  in  legislating  is  confined 
to  the  general  subjects  embraced  in  the  call. 

(4)  That  within  the  general  subject  or  subjects  of  legis¬ 
lation  proclaimed,  the  General  Assembly  may  legislate  freely, 
in  whole  or  in  part,  or  not  at  all,  as  may  be  deemed  expedient 
according  to  its  own  judgment,  in  the  same  manner  as  it  can 
legislate  on  any  such  subject  at  a  general  session. 

(5)  That  the  entire  proclamation  of  the  Governor  must  be 
considered  and  construed,  the  same  as  in  the  case  of  any  other 
written  instrument,  to  ascertain  the  emergency,  the  purpose 
to  be  accomplished,  and  the  subject  or  subjects  on  which  legis¬ 
lation  is  to  be  adopted. 

(6)  That  the  constitutionality  of  a  law  enacted  at  a  special 
session  is  not  necessarily  tested  by  ascertaining  whether  such 
a  law  was  specified  in  the  subjects  proclaimed  by  the  Gover¬ 
nor,  but  whether  it  is  prohibited  because  it  does  not  come  with¬ 
in  the  general  subject  or  subjects  proclaimed  by  the  Governor. 

(7)  That  legislation  enacted  at  a  special  session  should  be 
held  to  be  within  the  call  if  it  can  be  done  by  any  reasonable 
construction. 


18 


II 

The  same  resolution  directs  the  Legislative  Reference  Bureau 
to  file  a  brief  on  this  subject:  “WHETHER  THE  GENERAL 
ASSEMBLY  MAY  APPROPRIATE  STATE  MONEY  DI¬ 
RECTLY  TO  POOR  DISTRICTS  FOR  UNEMPLOYMENT 
RELIEF.”  Such  a  brief  is  herewith  submitted. 

We  presume  this  direction  is  to  be  construed  as  meaning, 
whether  such  an  appropriation  can  be  made  at  this  special  ses¬ 
sion,  taking  for  granted  that  it  comes  within  the  call  of  the 
Governor,  which  is  the  same  as  saying  whether  such  an  appro¬ 
priation  could  be  made  at  a  regular  session.  While  the  direc¬ 
tion  is  in  the  form  of  a  question,  the  fact  that  the  resolution 
calls  for  a  brief  makes  it  clear  that  no  answer  to  the  question 
is  to  be  given,  but  simply  deductions  of  law  which  may  be 
applied  by  the  General  Assembly. 

Section  18,  Article  III  of  the  Constitution  of  Pennsylvania 
provides : 

* 

“No  appropriation,  except  for  pensions  or  gratuities  for 
military  services,  shall  be  made  for  charitable,  educational 
or  benevolent  purposes,  to  any  person  or  community,  nor 
to  any  denominational  or  sectarian  institution,  corpora¬ 
tion  or  association.” 

In  an  opinion  to  the  Governor  on  October  27,  1931  (Legis¬ 
lative  Journal,  page  34),  the  Attorney  General  held  that  ap¬ 
propriations  of  State  money  could  not  be  made  directly  or 
through  State  agencies,  local  subdivisions  or  welfare  agencies 
for  the  relief  of  the  unemployed.  The  Attorney  General,  in 
this  opinion,  said : 

“This  decision  (referring  to  Busser  et  al.  v.  Snyder, 
282  Pa.  440)  necessarily  leads  us  to  the  conclusion  that 
an  appropriation  enabling  cash,  food,  clothing  or  shelter 
to  be  supplied  to  those  who  are  unemployed  because  of 
economic  depression  would  be  treated  as  a  charitable  ap¬ 
propriation  to  ‘persons’  and,  therefore,  unconstitutional. 
Clearly,  if  a  person  is  an  object  of  charity  when  unable 
to  support  himself  by  reason  of  advanced  age  and  lack  of 
sufficient  income,  then  a  person  is  likewise  an  object  of 
charity  when  unable  to  support  himself  because  of  tempo¬ 
rary  unemployment  due  to  economic  depression ;  and  if 
it  is  not  a  governmental  duty,  but  a  charity  for  the  State 
to  provide  for  the  care  of  indigent  sick  and  injured,  it 
must  necessarily  follow  that  it  is  not  a  governmental  dhty, 
but  a  charity  to  care  for  persons  temporarily  indigent  be¬ 
cause  of  economic  depression.” 

This  language  stresses  the  absence  of  governmental  duty  on 
the  part  of  the  State  to  care  for  any  selected  group  of  unfortun¬ 
ates,  for  instance  such  as  are  temporarily  unemployed.  The 
opinion  advises  the  Governor  that  any  appropriation  for  the 
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benefit  of  such  a  group  would  be  a  violation  of  Section  18,  Arti¬ 
cle  III  of  the  Constitution,  which  prohibits  the  appropriation 
of  moneys  for  charitable  and  benevolent  purposes  to  any  person 
or  community. 

While  the  resolution  speaks  of  an  appropriation  to  poor  dis¬ 
tricts  for  unemployment  relief,  i.  e.,  relief  only  to  those  tempor¬ 
arily  unemployed  who  are  in  need,  we  are  of  the  belief  that 
what  was  really  intended  by  the  resolution,  was,  whether, 
through  the  means  of  a  direct  appropriation  to  poor  districts, 
to  be  used  for  the  care  of  the  poor  generally,  relief  could  also 
be  provided  for  those  who  are  temporarily  unemployed  and  find 
themselves  in  the  class  carecl  for  by  poor  districts — in  other 
words,  whether  an  appropriation  coidd  be  made  directly  to  poor 
districts  to  enable  them  to  carry  the  extra  burden  imposed  by 
widespread  unemployment.  Unless  such  a  construction  is 
adopted  no  more  authority  than  the  opinion  of  the  Attorney 
General  and  the  cases  therein  referred  to  need  be  cited. 

The  question  on  which  the  authorities  have  consequently  been 
briefed  may  be  stated  as  follows : 

In  view  of  the  widespread  unemployment ,  which  has  aggra¬ 
vated  the  normal  situation  facing  poor  districts  and  imposed  on 
them  a  burden  beyond  their  ability,  can  the  General  Assembly 
legally  make  a  direct  appropriation  of  State  money  to  poor 
districts ,  for  the  relief  of  the  poor  generally,  and  in  this  manner 
aid  in  carrying  the  extra  burden  caused  by  unemployment f 
Plainly  stated ,  can  the  General  Assembly  legally  appropriate 
money  for  the  care  of  the  poor ? 

There  are  several  expressions  in  the  opinion  of  Mr.  Justice 
Kephart  in  the  Busser  case,  supra,  (on  which  the  Attorney 
General  relies  in  the  main  for  his  conclusions,  that  an  appro¬ 
priation  for  unemployment  relief  only  is  not  constitutional), 

which  mav  well  be  called  to  the  attention  of  the  General  As- 
*/ 

sembly  as  probably  having  some  bearing  on  the  question  here¬ 
inbefore  stated. 

That  case  involved  the  validity  of  the  Old  Age  Pension  Act 
of  May  10,  1923,  P.  L.  189.  On  page  445  of  this  opinion,  Mr. 
.Justice  Kephart  reviews  the  provisions  of  that  act  as  follows : 

‘ 11  The  act  in  substance  is  intended  for  the  relief  of  per¬ 
sons  of  old  age,  whose  financial  circumstances  in  property 
or  income  are  below  a  fixed  sum.  The  statute  mentions 
certain  definite  qualifications  necessary  to  obtain  the  re¬ 
lief,  but  the  amount  of  the  assistance,  if  any,  is  to  be 
determined  by  the  commission,  which  the  act  creates. 
Among  the  qualifications  are :  minimum  age  of  seventy 
years ;  citizenship  and  prior  residence  of  fifteen  years ;  and, 
where  there  is  a  residence  of  forty  vears,  five  vears  of  it 
must  immediately  precede  the  application.  A  person  other¬ 
wise  within  this  class  is  disqualified  if,  at  the  time  of  the 
application,  he  or  she  is  in  prison,  an  insane  asylum  or  a 
reform  institution,  or  if  such  person  has,  for  six  months 
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or  more  during  the  fifteen-year  period,  deserted  his  wife 
or  husband  or  children;  a  professional  tramp  within  one 
year  of  the  application  is  disqualified,  or,  if  the  person  re¬ 
questing  aid  has  children  or  others  financially  able  to  sup¬ 
port  him,  he  may  not  receive  assistance;  also  one  is  de¬ 
barred  from  participating  in  the  benefits  of  the  act  if  his 
property  exceeds  $3,000,  or,  if  married,  the  aggregate  value 
of  the  property  of  both  husband  and  wife  exceeds  $3,000. 
Where  assistance  is  given  to  one  having  property,  on  death 
it  must  be  returned  by  the  recipient’s  estate,  with  interest 
at  three  jjer  cent.  The  maximum  amount  to  be  paid  under 
the  act  is  one  dollar  per  day.  ’  ’ 

The  court,  by  this  analysis  and  other  language  in  its  opinion, 
emphasizes  the  fact  that  the  Old  Age  Pension  Act  was  not  a 
poor  law  but  included  a  selected  group  only,  who  were  not 
necessarily  poor  within  the  meaning  of  that  word  as  historically 
defined.  Thus,  on  page  449  of  the  opinion,  the  contention  of 
the  opponents  on  this  point  is  set  forth  as  follows : 

“It  is  urged,  in  connection  with  our  deliberations  as  to 
constitutionality,  that  the  Legislature,  in  thus  selecting, 
from  the  entire  membership  of  the  State,  such  favored  ones 
adjudged  to  be  eligible  to  receive  an  old  age  pension  of  one 
dollar  per  day,  unduly  assumes  parental  obligation  and,  in 
doing  so,  is  guilty  of  excessive  regulation  of  private  affairs ; 
the  act  is  therefore  socialistic.” 

Then,  one  page  451,  the  admission  of  the  proponents  is  set 
forth  as  follows : 

“Proponents  of  the  statute  admit:  *  *  *  that  the  Legisla¬ 
ture  selected  a  class  of  persons  to  he  so  benefited  as  an 
obligation  of  society ,  regardless  of  their  ability  to  earn  a 
livelihood.” 

On  page  455,  is  found  this  language  showing  the  inadequacy 
of  the  Old  Age  Pension  Act  as  a  poor  law : 

“The  question  here  is  not  whether  the  State  can  take 
over  the  care  of  its  poor  through  the  agency  created  by  the 
Act  of  1923 ;  this  act  noivhere  embraces  the  subject  of  prior 
poor  laws ;  it  was  not  intended  to,  and,  if  it  did,  is  wholly 
ineffective  for  that  purpose 

And  on  page  456,  this  language  occurs  which  must  be  most 
carefully  considered  and  its  significance  observed: 

“Poor  persons  and  paupers  have  been  used  as  synony¬ 
mous  words,  although  not  necessarilv  meaning  the  same, 
but  the  thing  which  for  more  than  two  hundred  years  fixed 
the  charge  on  the  Commonwealth  was  the  fact  of  inability 
to  support  themselves,  or  without  means  of  support.  The 
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Constitution  of  1873  recognized  this  condition  as  a  public 
liability.  Nothing’  is  said  therein  prohibiting,  interfering 
with  or  controlling  the  performance  of  the  duty.  But  that 
liability  cannot  be  extended,  or  a  new  condition  created  to 
be  brought  within  it,  which  would  be  in  direct  conflict  with 
Section  18,  Article  Ill.  When  the  Constitution  was 
adopted  ‘poor  laws’  and  ‘poor  persons’  were  well  under¬ 
stood.  These  speak  of  ‘poor  persons  not  able  to  work,’  or 
‘by  reason  of  age,  disease,  infirmity  or  other  disability,  are 
unable  to  work,’  ‘the  needy,  sick  and  indigent,’  ‘ without 
means  of  support,’  to  which  the  poor  authorities  were  re¬ 
quired  to  give  aid.  Except  as  noted  above,  Section  18, 
Article  III,  did  not  cover  them.”  (p.  456). 

The  exception  in  the  last  sentence  evidently  has  reference  to 
the  clause  in  the  above  quotation  relating  to  the  extension  of 
liability  and  new  conditions.  A  law  restricted  to  poor  persons 
as  customarily  defined,  is  here  said  by  the  court  not  to  be  covered 
by  Section  18,  Article  III.  Does  this  mean  not  prohibited  by 
Section  18,  Article  III?  Does  the  whole  quotation  hold  this, 
that  a  law  for  the  care  of  the  poor  by  the  State  is  not  prohibited 
by  Section  18,  Article  III,  but  that  where  this  “liability  is  ex¬ 
tended  or  a  new  condition  created,”  as  in  the  Old  Age  Pension 
Act,  it  does  so  offend  that  section?  And  does  the  phrase  in  this 
quotation  “the  thing  which  for  more  than  two  hundred  years 
fixed  the  charge  on  the  Commonwealth  was  the  fact  of  inability 
to  support  themselves,  or  without  means  of  support,”  mean 
that  the  care  of  the  poor  is  a  governmental  duty? 

In  answering  these  questions,  what  significance  may  be  at¬ 
tached  to  the  following  sentence  found  on  page  457  ? 

“In  other  words,  in  appropriating  money,  the  minute 
the  historical  definition  of  poor  persons  is  broken  through, 
the  act  enters  the  field  of  forbidden  legislation  through 
Section  18  of  Article  III  and  falls  as  a  poor  law.” 

In  connection  with  this  last  quotation,  it  is  of  the  utmost 
importance  that  the  concluding  paragraph  of  the  Old  Age  Pen¬ 
sion  decision  be  carefully  studied  and  its  real  import  compre¬ 
hended.  At  the  beginning  of  this  paragraph,  Mr.  Justice  Kep- 
hart  quotes  from  Griffith  v.  Osawakee  Twp.,  14  Ivans.  418,  422, 
27  Pac.  322,  324,  as  follows : 

“Cold  and  harsh  as  the  statement  may  seem  it  is  never¬ 
theless  true  that  the  obligation  to  help  is  limited  to  those 
who  are  tenable  to  help  themselves.” 

Does  this  language  again  emphasize  the  gOATernmental  duty  of 
the  State  to  help  the  poor  but  limit  help  to  those  “unable  to  help 
themselves,”  and  thus  reiterate  the  words  of  Mr.  Justice  Kep- 
harfion  page  457,  that  “the  minute  the  historical  definition  of 
poor  persons  is  broken  through,  the  act  enters  the  field  of  for- 
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bidden  legislation  through  Section  18,  Article  III,  and  falls  as 
a  poor  law?” 

Mr.  Justice  Kephart,  after  the  above  quotation,  leaves  the 
Kansas  case  and  turns  to  the  opinion  of  the  court  below  in  the 
Old  Age  Pension  case,  quoting  from  it  as  follows : 

“That  system  provided  for  poor  districts,  poor  directors 
and  overseers,  and  for  the  relief  of  paupers  as  a  matter  of 
local  concern.  Those  who  framed  the  Constitution  under¬ 
stood  it,  and  no  word  is  contained  in  the  Constitution  with 
reference  to  it.  The  system  was  left  untouched.  If  there 
had  been  any  purpose  to  change  the  system,  some  word 
indicating  that  purpose  would  have  followed  in  the  Con¬ 
stitution.  The  conclusion  is,  therefore ,,  ir  resist  able  that  a 
direct  appropriation  from  the  State  Treasury  to  any  per¬ 
son  or  class  of  persons  cannot  he  sustained  on  the  theory 
that  it  is  a  discharge  of  the  inherent  obligation  of  the 
State  to  take  care  of  its  paupers.” 

Unless  this  last  quotation  is  studied  with  care,  its  real  force 
may  not  be  comprehended.  It  must  be  considered  in  connec¬ 
tion  with  the  Old  Age  Pension  Law  concerning  which  it  was 
spoken.  Thus,  “person  or  class  of  persons”  presumably  means 
such  persons  or  classes  of  persons  as  were  provided  for  in  the 
Old  Age  Pension  Act,  and  that  such  an  act  “cannot  be  sus¬ 
tained  on  the  theory/  that  it  is  a  discharge  of  the  inherent 
obligation  of  the  State  to  take  care  of  the  poor.”  There  is 
here  apparently  no  thought '  that  there  is  not  an  obligation  on 
the  State  to  take  care  of  the  poor,  but  simply  that  the  Old 
Age  Pension  Act  cannot  be  sustained  on  the  theory  of  this 
obligation. 

With  this  construction  in  mind,  is  there  a  direct  line  of  rea¬ 
soning  throughout  this  entire  case  that  the  care  of  the  poor 
as  a  whole  class  is  an  inherent  obligation  of  the  State,— a  gov¬ 
ernmental  duty ;  but  that  when  a  group  is  chosen  out  of  the 
poor  class  the  law  enters  the  forbidden  field  of  charity? 

It  is  pertinent  at  this  point  to  note  the  rule  drawn  from 
this  much  discussed  Old  Age  Pension  case  by  the  editor  in  7 
R.  C.  L.  Perm.  Supp.  5092-3,  where  this  paragraph  is  found : 

“BASIS  OF  GOVERNMENTAL  PROVISION  FOR 
CARE  OF  INDIGENT,  INFIRM  AND  DEFECTIVE 
PERSONS.  Governmental  provision  for  the  care  of  in¬ 
digent,  infirm  and  defective  persons  may  be  sustained  on 
the  theory  that  it  is  a  duty  of  the  government  for  its  own 
preservation  and  protection:  Busser  v.  Snyder,  282  Pa.  St. 
440,  128  Atl.  80,  37  A.  S.  R.  1515.” 

This  theory  is  also  recognized  by  the  Supreme  Court  of  Con¬ 
necticut  in  the  case  of  Hamden  v.  New  Haven,  91  Conn.  589, 
593,  where  the  court,  in  speaking  of  the  care  of  the  poor,  says: 

“ Beyond  question  this  is  a  public  purpose ,,  and  a  legiti¬ 
mate  exercise  of  governmental  power.” 
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We  may  now  well  leave  this  question  of  governmental  duty 
and  ascertain  whether  there  is  any  legal  authority  which  shows 
from  whence  this  governmental  duty  flows.  Does  it  come  from 
the  police  power? 

The  Greek  word  “polis”  meaning  State  or  commonwealth, 
is  the  origin  of  the  word  “police.”  It  seems  to  have  been 
imported  into  England  from  France.  In  its  early  conception, 
the  police  power  was  treated  as  a  subdivision  of  the  criminal 
law.  In  the  time  when  Kent  wrote  his  Commentaries,  the  sub¬ 
ject  had  not  begun  to  assume  its  present  proportions  and  he 
devoted  little  attention  to  it.  The  term  seems  first  to  have 
been  used  in  America  by  Mr.  Justice  Story,  and  was  employed 
by  Chief  Justice  Marshall,  (Police  Power  of  the  State, — 
Russell,  pages  23-25). 

Today  its  use  has  assumed  wide  proportions.  As  was  said 
in  the  case  of  Camfield  v.  U.  S.,  167  U.  S.  518,  citing  Rideout 
v.  Knox,  148  Mass.  368 : 

“The  case  is  authority  for  the  proposition  that  the 
police  power  is  not  subject  to  any  definite  limitations, 
but  is  coextensive  with  the  necessities  of  the  case  ani  the 
safeguard  of  the  public  interests'.” 

In  Bouvier’s  Law  Dictionary  (p.  2615),  the  following  defini¬ 
tions  of  the  scope  of  the  police  power  are  given  as  follows  : 

‘  ‘  The  powers  of  government  inherent  in  every  sover¬ 
eignty.  ” 

“The  power  vested  in  the  legislature  to  make  such  laws 
as  they  shall  judge  to  be  for  the  good  of  the  Commonwealth 
and  its  subjects.” 

“The  power  to  govern  men  and  things,  extending  to  the 
protection  of  the  lives,  limbs ,  health,  comfort  and  quiet 
of  all  persons  and  the  protection  of  property  within  the 
state.” 

“Police  power  extends  to  what  is  for  the  greatest  wel¬ 
fare  of  the  state,  and  is  not  confined  merely  to  the  sup¬ 
pression  of  what  is  offensive,  disorderlv  or  unsanitary.” 

*  «/  «y 

In  the  famous  Slaughter  House  cases,  16  Wallace  36,  Mr. 
Justice  Miller  said  that : 

“The  police  power,  from  its  very  nature ,  is  incapable, 
of  any  very  exact  definition,  as  it  concerns  the  security  of 
social  order  and  the  life  and  health  of  the  citizen,  comfort 
of  existence  in  dense  populations,  and  the  enjoyment  of 
private  and  social  life,  and  the  beneficial  use  of  property.” 

The  doctrine  that  the  police  power  is  a  law  of  neces¬ 
sity  may  well  be  said  to  furnish  the  key  to  what  is  within 
and  what  is  without  the  boundaries  of  such  power ;  not 
that  a  police  regulation  to  be  legitimate  must  be  an  abso¬ 
lute  essential  to  the  public  welfare,  but  that  the  exigency 
to  b&  met  must  so  concern  such  welfare  as  to  suggest, 
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reasonable,  necessity  for  a  legislative  remedy:”  State  v. 
Redmon,  134  Wis.  89,' 114  N.  W.  137. 

“Police  powers  have  their  origin  in  the  law  of  neces¬ 
sity:7’  Prentice  on  Police  Powers,  p.  4. 

“Generally  it  is  for  the  legislature  to  determine  what 
laws  and  regulations  are  needed  to  protect  the  public 
health,  and  secure  the  public  comfort  and  safety  and  when 
its  measures  are  calculated,  intended,  convenient  and  ap¬ 
propriate  to  accomplish  these  ends,  the  exercise  of  its  dis¬ 
cretion  is  not  subject  to  review  by  the  courts:77  Jacobs’ 
Case,  98  N.  Y.  98. 

In  the  case  of  Com.  v.  Andrews,  211  Pa.  110,  Judge  Hender¬ 
son,  in  his  opinion,  affirmed  in  a  per  curiam  by  the  Supreme 
Court,  refers  to  the  governmental  duty  when  the  public  health 
is  threatened;  lie  says,  p.  112: 

“The  'promotion  of  public  morals  and  public  health  is 
a  chief  function  of  government,  to  be  exercised  at  all  times 
as  occasion  may  require.  The  methods  by  which  the  re¬ 
sults  may  be  accomplished  depends  upon  the  circumstances 
of  particular  cases,  and  the  largest  legislative  discretion 
is  allowed.” 

With  these  general  rules  applying  to  the  police  power  in 
mind,  we  again  turn  to  Busser  v.  Snyder,  282  Pa.  440  (The 
Old  Age  Pension  case)  to  ascertain  whether  there  is  any  expres¬ 
sion  in  that  case  which  ties  the  police  power  in  with  the  gov¬ 
ernmental  duty  to  care  for  the  poor.  On  page  453,  Mr.  Justice 
Kephart  says  this : 

“Counsel  also  overlooked  the  fact  that  there  is  no  direct 
prohibition  against  the  use  of  State  money  to  pay  for  the 
care  and  maintenance  of  indigent,  infirm  and  mentally 
defective  persons,  without  ability  or  means  to  sustain  them¬ 
selves,,  and  other  charges  of  a  like  nature.  They  become 
direct  charges  on  the  body  politic  for  its  own  preservation 
and  protection.  As  such,  in  the  light  of  an  expense,  they 
stand  in  the  same  position  as  the  preservation  of  law  and 
order.” 

Does  this  quotation  mean  that  the  indigent  must  be  cared 
for  and  maintained  for  the  preservation  and  protection  of  so¬ 
ciety  and  the  preservation  of  law  and  order,  that  is,  by  exercis¬ 
ing  the  police  power?  Do  the  words  “they  become  direct 
charges  on  the  body  politic”  make  the  care  and  maintenance 
of  the  poor  a  governmental  duty,  and  ground  this  duty  on  the 
police  power?  If  the  answer  is  “yes,”  then  the  question  for 
the  General  Assembly  is  this, — Is  the  existing  condition  of 
unemployment  so  serious,  is  the  burden  on  poor  districts  so 
great,  as  to  warrant  the  General  Assembly  in  exercising  the 
police  power  and  aiding  poor  districts  to  avoid  a  calamity? 

On  these  questions  the  deductions  of  the  editor  in  Ruling 
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Case  Law  (Permanent  Supplement)  hereinbefore  referred  to, 
are  directly  in  point.  This  authority  will  not  be  repeated. 

In  the  case  of  Fox  v.  Kendall,  97  Ill.  72,  the  court  considered 
a  statute  which  authorized  the  charge  for  the  care  of  the  poor 
to  be  shifted  from  the  county  to  the  township.  The  validity 
of  this  act  was  questioned.  The  court,  in  the  course  of  its 
discussion,  said: 

‘  ‘  The  General  Assembly,  we  apprehend,  have  the  un¬ 
deniable  right  to  impose  the  support  of  paupers  on  counties, 
cities,  incorporated  villages,  or  townships,  as  it  may  choose. 
This  is  a  portion  of  the  police  power  that  may  he  exercised 
by  that  body  according  to  its  wisdom  and  sense  of  right. 
The  duty  may  be,  and  it  has  been  the  usual  course  in  this 
country,  to  impose  it  on  counties,  as  a  burthen,  that  each 
shall  support  its  own  poor.  But  there  can  be  no  question 
that  it  may  be  imposed  on  smaller  municipal  divisions, 
such  as  townships,  villages,  and  cities.  See  Town  of  Free¬ 
port  v.  Board  of  Supervisors,  41  Ill.  495.  This  being  a 
question  of  power,  neither  a  municipality  nor  the  courts 
can  obstruct  its  operation  on  the  ground  of  policy,  or 
even  relieve  against  hardships  incident  to  the  execution  of 
the  law.” 

This  authority  brings  out  the  thought  that  the  duty  to  care 
for  the  poor  is  vested  in  the  State,  and  it  can  impose  it  upon 
any  governmental  agency  it  chooses.  Under  these  circumstances, 
can  it  retain  the  duty  itself?  Are  not  the  poor  laws  of  our  State 
evidences  that  the  duty  resides  primarily  in  the  State  and  that 
it  has  by  legislation  and  not  by  constitutional  law,  shifted  the 
burden f 

Generally,  the  exercise  of  the  police  power  must  not  be  con¬ 
trary  to  some  express  provisions  of  the  Constitution,  except, 
probably  in  the  case  where  private  property  is  involved,  as  for 
instance,  in  the  abatement  of  fire  hazards  and  nuisances, 
(White’s  Appeal,  287  Pa.  259)  ;  or  where  the  liberty  of  citizens 
is  involved,  as  in  the  case  of  suspected  crime  and  contagious 
diseases,  evidenced  by  the  criminal  and  health  laws;  blit  on  the 
other  hand,  there  is  a  trend  in  the  authorities .  that  when  the 
police  power  is  invoked  in  a  reasonable  manner  and  in  a  legiti¬ 
mate  case,  involving  the  public,  constitutional  clauses  will  not 
be  construed  so  as  to  deny  the  exercise  of  the  power.  Speaking 
of  the  exercise  of  the  police  power,  Russel  says,  in  his  work  on 
“Police  Powers  of  the  State,”  p.  32: 

“There  have  been  lately  noticeable  instances  of  decisions 
in  the  direction  of  a  relaxed  interpretation  of  the  limita¬ 
tions  of  the  Constitution  upon  State  legislatures.” 

In  the  well  known  case  of  Powell  v.  Penna.,  127  U.  S.  678, 
involving  the  constitutionality  of  the  Oleomargarine  Law  of 
this  State,  Mr.  Justice  Harlan  of  the  U.  S.  Supreme  Court,  said : 
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“It  is  scarcely  necessary  to  say  that  if  this  statute  is  a 
legitimate  exercise  of  the  police  power  of  the  State  for  the 
protection  of  the  health  of  the  people,  and  for  the  pre¬ 
vention  of  fraud,  it  is  not  inconsistent  with  that  amend¬ 
ment;  for  it  is  settled  doctrine  of  this  court  that  ( as  govern¬ 
ment  is  organized  for  the  purpose,  among  others,  of  pre¬ 
serving  the  public  health  and  the  public  morals,  it  cannot 
divest  itself  of  the  power  to  provide  for  those  objects;  and 
the  fourteenth  amendment  was  not  designed  to  interfere 
with  the  exercise  of  that  power  by  the  states ” 

Is  Section  18,  Article  III,  which  prohibits  appropriation  of 
moneys  for  charitable  and  benevolent  purposes,  at  all  times  to 
be  so  construed,  that  the  State  may  appropriate  moneys  to  pro¬ 
tect  the  public  health,  safety  and  welfare,  if  the  General  As¬ 
sembly  believes  this  to  be  threatened  by  existing  conditions  of 
unemployment  ? 


The  authorities  reviewed  appear  to  establish  the  following 
rules  of  law  which  may  be  applied  by  the  General  Assembly,  to 
determine  its  power  to  make  appropriations  of  State  money  to 
poor  districts  during  the  present  unemployment  emergency : 

(1)  That  the  care  and  maintenance  of  the  poor  as  a  whole 
class  is  a  governmental  duty  of  the  State ; 

(2)  That  there  is  a  marked  distinction  in  legislation  for  the 
whole  poor  class  and  for  a  particular  group  only  within  this 
class ; 

(3)  That  this  governmental  duty  to  care  for  the  poor  ap¬ 
parently  flows  from  the  duty  of  government  to  protect  and  pre¬ 
serve  the  public  health,  safety  and  welfare; 

(4)  That  the  public  health,  safety  and  welfare  is  protected 
and  preserved  through  the  means  of  the  police  power; 

(5)  That  the  government  having  been  organized  for  the 
purpose,  among  others,  of  protecting  the  public  health,  safety 
and  welfare,  cannot  divest  itself  of  the  power  to  provide  for 
these  objects; 

(6)  That  Constitutions  were  not  framed  to  interfere  with 
the  legitimate  exercise  of  the  police  power  by  the  states,  and 
will  be  liberally  construed  to  sustain  this  power. 

Respectfully  submitted, 

LEGISLATIVE  REFERENCE  BUREAU, 

John  H.  Fertig, 
Director. 
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